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SUPREME COURT DECISION

Rohm Apollo Semiconductor Philippines vs. Commissioner of Internal Revenue (G.R. No. 168950,
January 14, 2015)

This is a claim for refund of petitioner (Rohm Alm)l of unutilized input VAT in the amount of P30.3
million paid on capital goods. The close of theatsle quarter when the purchases were made was
September 30, 2000. The petitioner filed with thR Bn administrative claim for the refund of theutilized
input VAT on December 11, 2000. The CIR had a geab120 days, or until April 10, 2001, to act ¢ret
claim. This 120-day period lapsed without any actiy the BIR on the claim.

The petitioner filed a petition for review with tHe&TA on September 11, 2002. The CTA first division
denied the petition, which the CTA en banc affirmdde to the failure of the petitioner to submit tiax
return for the third quarter of 2001. The CTA invIBion and CTA en banc both held that failure teggnt

the VAT returns for the subsequent taxable yeawemato be fatal to the claim for a refund/tax ctedi
considering that it could not be determined whetiher amount being claimed to be refunded remained
unutilized. Petitioner appealed the decision of A&\ en banc to the Supreme Court.

Ruling: The Supreme Court denied the petition on the gisuhat (1) the judicial claim was filed out of
time and (2) the 30-day period to appeal is mamgadnd jurisdictional, citing the “landmark casef’ o
Commissioner of Internal Revenue v. San Roque Power Corporation.

The CIR’s failure to act on the administrative miashould have been treated as a denial of the @aiin
petitioner would have had 30 days from April 200200r until May 10, 2001, to file a judicial claiwith
the CTA. But petitioner filed a petition for reviewith the CTA only on September 11, 2002. The jiadlic
claim was thus filed late. The caseGQR v. Aichi Forging Company of Asia, Inc. [G.R. No. 184823, October
6, 2010] clarified that it is only the administrati claim that must be filed within the 2-year prgstose
period. TheSan Roque case, on the other hand, has ruled that the 3(pddagyd always applies, whether
there is a denial or inaction on the part of th®.CIThe 30-day period is a 1997 Tax Code innovaiiiar
does away with the old rule where the taxpayerdfdilé a judicial claim when there is inaction dretpart
of the CIR and the two-year statute of limitatieamabout to expire.

As a general rule, the 30-day period to appeabth mandatory and jurisdictional. The only exceptio
this general rule is when BIR Ruling No. DA-489493s still in force, that is, between December I3
and October 5, 2010. The BIR Ruling excused preradiling, declaring that the taxpayer need nottviai
the lapse of the 120-day period before it couldk sekef with the CTA by way of Petition for Reviewhe
San Roque case ruled out the application of the BIR Ruliagéses of late filing. In sum, premature filing is
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allowed for cases falling during the time when BI® Ruling was in force; nevertheless, late filirsy
absolutely prohibited even for cases falling witthiat period.

The petitioner in this case filed its judicial ctaivith the CTA on September 11, 2002. This was ttecfioe
issuance of BIR Ruling No. DA-489-03 on December2@D3. Thus, the petitioner could not have beaéfit
from the BIR Ruling, since its situation is not asfgpremature filing but of late filing.

COURT OF TAX APPEALSEN BANC DECISIONS

The City of Makati vs. Trans-Asia Power Generation Corporation (CTA EB Case No. 1086 dated January
21, 2015)

Respondent Trans Asia is engaged in the businedsuitifing, erecting, owning, installing, operating,
maintaining, selling and leasing power generatitem{s and purchasing, importing and leasing power
generation, transmission, telecommunications, frartation and other kinds of equipment. For theryea
1996 to 2005, petitioner Makati City classified thespondent as a “manufacturer/producer” for local
business tax (LBT) purposes. In 2006, Makati Cinarmged respondent’s classification to “servicegioth
contractor” which resulted in an increase in itsTLBayments and which it paid under protest. Respohd
filed its claim for refund with the RTC Makati.

RTC Makati ruled that respondent is engaged irbti@ness of transforming fuel into electricity agalling
to end-user which is consistent with the term “nfaotwrer/producer”. The decision of the RTC Maledis
affirmed by the CTA First Division. Petitioner abed the decision to the CTA en banc.

Ruling: The CTA en banc ruled that based on the defirstioh“manufacturer” and “contractor” provided
under Section 131(h) and (o) of the Local Goverrnnt@ode of 1991 and Section 3A01(ll) of the Makati
Revenue Code, the respondent is a “manufactureidpes” and not a “contractor”. Respondent buys lkeunk
fuel as its chief raw material and converts it thlgio mechanical and chemical processes to elegtriditen

it sells the electricity generated to Hi Cementhi/Hi Cement initially owned the power plant, thiant
was later sold to respondent under their agreementhe owner of the plant, respondent needs tcag®n
operate, maintain and repair the same for a feaetteipt of this fee does not make it a “contndctbhe
additional undertakings are merely ancillary to @ndid of its primary function as a producer aéaticity
and are not services rendered to Hi Cement, bherare additional undertakings to ensure the aafe
continuous delivery of the electricity sold. Likegi the classification of the respondent by the Ber
“Infrastructure & Service-oriented Industries” istrdefinitive of its real business purpose.

National Grid Corporation of the Philippines (NGCP) vs. The Central Board of Assessment Appeals
(CBAA), The Local Board of Assessment Appeals of Cabanatuan City and the City Assessor of
Cabanatuan City (CTA EB Case No. 1052); National Grid Corporation of the Philippines (NGCP) vs.
The Central Board of Assessment Appeals (CBAA), The Local Board of Assessment Appeals of
Cabanatuan City and the City Treasurer of Cabanatuan City (CTA EB Case No. 1053), dated January
28, 2015

The first issue raised in this consolidated casewhether or not petitioner NGCP is exempt from the
payment of real property tax (RPT) on the subjecperties (land and power transmission facilities)
pursuant to Section 9 of RA 9511 (NGCP’s legiskfiranchise).

Section 9 of RA 9511 provides: “xxx the Grantee shall pay a franchise tax equivalent to three quatrc
(3%) of all gross receipts derived by the Granteenfits operations under this franchise. Said tadl e
lieu of income tax and any and all taxes, dutieesfand charges of any kind, nature or descripton
Provided, That the Grantee xxx shall be liable &y the same taxes on their real estate, buildimgs a



personal propertexclusive of this franchise, as other corporations are now or hereby may geined by
law to pay XxX.

Ruling: The CTA en banc reiterated its ruling in a numiiecases involving the same petitioner that NGCP
is hot exempt from the payment of real property ¢axits real estate, buildings and personal prgpert
pursuant to the second paragraph of RA 9511. Tha &T banc based its decision on the ruling of the
Supreme Court in the caseDifgital Telecommunications Philippines, Inc. v. City Government of Batangas,

et al. [G.R. 156040, December 11, 2008] (“Digitel Cas@'he franchise of Digitel contained the phrase
“exclusive of this franchise” which is also found$ection 9 of RA 9511 (NGCP’s franchise). The supr
Court ruled that the phrase “exclusive of this @tsiee” only means that the term ‘personal property’
preceding the phrase ‘exclusive of this franchiskall not include petitioner's franchise, which ds
intangible personal property. The Supreme Couedih the Digitel Case as follows:

“We rule that the phrase ‘exclusive of this framsehi simply means that petitioner’s
franchise shall not be subject to the taxes impasdHte first sentence (of Section 5). The
first sentence lists the properties that are stiltfietaxes and the list (should) exclude the
franchise. xxx No matter how one reads the firsitesgce, there is no grant of exemption,
express or implied, from realty tax. In fact, thestf sentence expressly imposes taxes on
both real and person properties, excluding onlyitit@ngible personal property that is the
franchise. xxx Stated differently, the first serter{of Section 5) provides that petitioner
shall pay tax on its real properties as well asterpersonal properties but the franchise,
which is an intangible personal property, shalllb®tdeemed personal property.”

The CTA en banc also cited its ruling in the caE&GCP v. Ofelia M. Oliva (CTA EB Case No. 849,
November 13, 2013) that while petitioner NGCP ckiexemption under the “in lieu of all taxes” clause
provided under the first paragraph of RA 9511s istill nonetheless liable to pay real propertydager the
second paragraph thereof. The second paragrapidedothe exceptioto the first paragraph by qualifying
that the petitioner shall be liable to pay taxesitsrreal estate buildings and personal propesyotaer
corporations are now or hereby may be requirecimtd pay.

Petitioner NGCP further argued that if the subjectperties are not exempt from the payment of real
property tax, alternatively, they must be clasdifés “Special Class” and the assessed value tsdzbahall

not exceed 10% of the fair market value (FMV) asinmad been previously applied to compute the value
during the operation of TRANSCO, and the 100 MVAansformer should be classified as “Exempt since
TRANSCO retained the ownership of the subject prtypavith NGCP being only the beneficial user
thereof.

On this issue, the CTA en banc ruled that NGCP aaawail of the special tax rate of 10% as the saame
only be availed of by GOCCs engaged in the gemmratnd transmission of electric power. NGCP isanot
GOCC bhut a privately owned corporation and is eeddg the transmission of electricity only and imothe
generation thereof. NGCP cannot claim tax exempfitmperforms only one of these functions.

Similarly, the transformer cannot be classified'Esempt” simply because NGCP has mere “beneficial”
use of the property. The Supreme Court has exmplaineghe case of539S v. City Treasurer and City
Assessor of the City of Manila (G.R. No. 186242) that the tax exemption a prgpeftthe Republic or its
instrumentality carries ceases only if, as statedeu Sec, 234(a) of the LGC of 1991, ‘beneficiad tlereof
has been granted, for a consideration or othertise, taxable person,” A GOCC may lose that stafus
being an “exempt entity” when it contracts its biesial use to a taxable person.

Northwind Power Development Corporation (NPDC) vs. CIR (CTA EB Case No. 1132) andCIR vs.
Northwind Power Development Cor poration (NPDC) (CTA EB Case No. 1141), dated January 29, 2015



The first issue in this case is the applicatioefiptetation of the provision relating to the clafion input
VAT on depreciable goods under the proviso of 34€(A) of the Tax Code, as implemented by Section
4.110-3 of RR No. 16-2005 as amended. The saidgo®@f Sec. 110(A) of the Tax Code reads as follows

“xxx Provided, that the input tax on goods purclase imported in a calendar month for
use in trade or business for which deduction fqurel@ation is allowed under this Code,
shall be spread evenly over the month of acquisiiad the fifty-nine (59) succeeding
months if the aggregate acquisition cost for suobdg excluding the VAT component
thereof, exceeds One million pesos (P1,000,00@yided however, That if the estimated
useful life of the capital good is less than fi years, as used for depreciation purpose,
then the input VAT shall be spread over such atehperiod. xxx”

The CTA First Division ruled that out of the totaput VAT incurred by NPDC on capital goods exdagd
P1,000,000 purchased for th& Guarter of 2008, only the amount pertaining todhertized portion of the
input VAT is creditable for the third and fourthayters for the taxable year 2008. NPDC objectethit
ruling on the ground that the amortization of inp#tT over the useful life of the capital goods innfsal or
purchased whose aggregate value exceeds P1,000)@660 Section 110-3 of RR No. 15-2005 should apply
only if the input VAT thereon is credited againse output VAT, and should not apply to refund rolgiof
input VAT paid on purchases or importation on cpifoods which are directly attributable to zerteda
sales. To rule that Section 4.110-3 applies algoutehases or importation of goods directly attidble to
zero-rated sales will violate the 2-year rule omfiling of a claim for refund under Section 112tloé 1997
NIRC as amended.

Ruling on thefirst issue: The CTA en banc affirmed the decision of thetAivision on this issue, to wit:

“Input VAT on domestic purchase or importation obgs or properties of a VAT-registered
person shall be creditable against the output VAThe purchaser and importer upon
consummation of sale and on importation of goadsroperties and upon payment of VAT
prior to the release of the goods upon customsdystespectively. However, (with respect
to) the input VAT on goods purchased or imported, Use in trade or business for which
deduction for depreciation is allowed under the7188RC, and the aggregate acquisition
cost of which exceeds P1,000,000 excluding the \éAmponent thereof, the claim of input
tax shall be spread evenly and creditable overiaghef 60 months starting from the month
of acquisition or the estimated useful life of tapital goods, whichever is shorter.”

The second issue in this case related to the digatice by the CTA First Division of certain amouasspart
of NPDC's zero-rated sales on the ground that {thsmount is uncollected, or (2) such amountlledi
but collected in a different quarter.

Ruling on the second issue: On this issue, the CTA en banc agreed with thA EiFst Division as follows:

“xxx as long as the amount of P7,775,084.14 is lecied, the same cannot form part of
petitioner’'s zero-rated sales. In other words, suciount will only be considered as part of
petitioner’s zero-rated sales at the time the saraetually or constructively received.

In the same vein, the amount of P30,6634,465.59asa®ctly disallowed for being made

outside the period of the claim. It is here notedlt twhile it may be true that the same is
billed during the last quarter of 2008, it was oobflected in the first quarter of 2009. Thus,
such amount should form part of petitioner’s zeated sales in the first quarter of 2009, not
in the 4" quarter of 2008.”

The third issue related to the ruling of the CTAsEDivision which restricted the refundable inMAT at
the rate of 63.6352134% which is arrived at by dlivgj properly substantiated zero-rated sales of
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P67,213,371.01 with the total zero-rated salesViger returns of P105,622,920.74. NPDC pointed ot th
the apportionment mechanism under Sec. 112(A) ®NHRC and implemented by Section 4.110-4 of RR
No. 16-2005 as amended, only applies to situatidrexe the taxpayer is involved in mixed transadjore.
VAT and Non-VAT transactions. Even then, the agparnent is only allowed if input tax cannot be clga
attributed to either a VAT taxable or VAT exemgatrisaction.

Ruling on the third issue: On this issue, while the CTA en banc agreed WHBDC on apportionment
principle under Sec. 112(A) of the of the NIRC amghlemented by Section 4.110-4 of RR No. 16-2005 as
amended, it nonetheless affirmed the view of theA(Hirst Division that “in this case, limiting the
refundable amount to 63.6352134% is proper consigehat only this portion of the declared zercedat
sales is properly substantiated, and consequennily, the input VAT attributable thereto is refuntaln
accordance with Section 112 of the 1997 NIRC asalex’.

The last issue related to certain amount of umetiliinput VAT being claimed for refund in respetiwhich
specific infirmities were cited by the CIR on soofeéhe receipts or sales invoice of NPDC (e.g. “VAias
not indicated in the receipt or invoice, failuresfgecify quantity, unit cost, description of gooeis,.).

Ruling on thefourth issue: On this matter, the CTA en banc affirmed the lthsance of the refund of such
accounts with the cited infirmities and more paiaely ruled as follows:

(1) Failure to print the word “zero-rated” on th&Vinvoices or official receipts is fatal in clainfer refund
or credit of input VAT on zero-rated sales, evethd claims were made prior to the effectivity oAR9337.

(2) The refund of input VAT on purchase of gomigported by VAT official receipts instead of sales
invoice shall be disallowed in accordance with thiéng of the Supreme Court iKepco Philippines
Corporation v. CIR ( [G.R. No. 181858, November 24, 2010]. A VAT dine is necessary for every sale,
barter or exchange of goods or properties whileAT \fficial receipt properly pertains to every leasf
goods or properties or every sale, barter or exghai services.

(3) The taxable year in question in this casexaltée year 2008. Thus, RR No. 18-2012, which irepos
different rule on printing of receipts, cannot lppléed retroactively against NPDC which printedrigseipts
in accordance with RMO No. 83-99.

Commissioner of Internal Revenue vs. Nagase Philippines Corporation (CTA EB No. 1048 dated
January 29, 2015)

Respondent Nagase Philippines Corporation (“Nagdsed its Income Tax Return for taxable year 2@03
April 14, 2004. Nagase received from the CIR a FdrAssessment Notice (FAN) dated September 12, 2007
on September 13, 2007. On October 10, 2007, Ndidedets protest to the FAN which was receivedthg

CIR on October 11, 2007. In its protest, Nagaseestgd that the assessment be reconsidered, withdra
and cancelled. In May 2008, Nagase filed a PetifimrReview before the CTA and the CTA in Division
granted the petition, cancelling the assessmemadimg the 50% surcharge and interest. Petitiond& C
appealed the decision to the CTA en banc.

The CIR argued that Nagase requested_for reinwgitig and it was this request for a “reinvestigatio
which led to the issuance of the FAN only on Sefieni2, 2007.

Ruling: The CTA en banc ruled that what was requestelddnase was a reconsideration of the assessment,
not a reinvestigation. The CTA en banc cited tHaguof the Supreme Court in the caseGR v. Phil.
Global Communication [G.R. No. 167146, October 31, 2006] which diffaiated between a
“reconsideration” and a “reinvestigation”, to wit:

XXX XXX XXX



(a) Request for Reconsideration — refers to afolea re-evaluation of an assessment on the
basis of existing records without need of additiaadence. It may involve both a question
of fact or law or both.

(b) Request for Reinvestigation — refers to a [iieae-evaluation of an assessment on the
basis of newly-discovered evidence or additionédewce that a taxpayer intends to present
in the investigation. It may also involve both astion of fact or law or both.

xxX A re-evaluation of existing records which résufrom a request of reconsideration
does not toll the running of the prescription pérfor the collection of an assessed tax.
Section 271 of the Tax Code distinctly limits thesgension of the running of the statute of
limitations to instances whareinvestigation is requested by a taxpayer and is granted by
the BIR. xxx”

Since it was clear that what requested by the fgepa this case is a reconsideration, which ditdtal the
running of the prescriptive period of assessmémtright of the CIR to assess has prescribed.

Commissioner of Internal Revenue vs. Fabtech Export I ndustries, Inc. (CTA EB No. 1176 dated January
28, 2015)

Though petitioner CIR alleged that she issued a BAfllsent it through registered mail, she failegrasent
evidence to prove its existence and the due issuand receipt of the alleged PAN by the petitiofidre
CIR merely attached an alleged photocopy of the RAN an alleged mailing envelope containing thd sai
PAN to the present Petition for Review.

Respondent argued that the Court should not canaidg evidence which has not been formally offered.
Further, the issuance of the Final Letter of Dem@idD) violated its right to due process becausdipeer
CIR still issued the same notwithstanding its prasifindings of no liability.

Ruling: The Court cannot give probative value to thegate PAN and mailing envelope attached to the
Petition for Review considering that the same wereformally offered during trial in violation ofSection
34, Rule 132 of the Revised Rules of Court. A adrpérusal of the BIR record shows that the origatgy

of the mailing envelope is tucked inside the folds#ill sealed and unopened. This clearly shows i
PAN dated February 25, 2011 contained inside thelepe was not received by the respondent.

For failure of the petitioner to prove that the PAas mailed or sent to the respondent and thagaitePAN
was received by the respondent, and considerinlefuthan the original copy of the envelope contgnhe
PAN is in the BIR records, the CTA in Division dibt err in ruling that no PAN was issued against
respondent. In the absence of a valid PAN, resputsdeght to due process was violated, renderimg t
assessment null and void.

Well settled is the rule that a void assessmentshea fruit and it cannot give rise to an obligatio pay
deficiency taxes. Consequently, there is no facaral legal basis for the CIR to formally demand the
payment or to collect the deficiency taxes whiah ot covered by a valid PAN.

COURT OF TAX APPEALS (IN DIVISION) DECISIONS

Polymer Products (Phil.), Inc. vs. Commissioner of Internal Revenue (CTA Case No. 8299 dated
January 30, 2015)

Records show that petitioner (Polymer) receivedyof the PAN dated December 17, 2010 on January 3
2011. Petitioner therefore had 15 days or untiuday 18, 2011 within which to file a reply or peet
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against the PAN. However, prior to the lapse of ieday period, or on January 17, 2011, petitioner
received a Formal Letter of Demand (FLD) and Assess Notices dated January 7, 2011. Notably, tie Bl
did not even wait for petitioner to reply to the ®Aefore issuing the FLD and the Assessment Natices

Ruling: Section 228 of the NIRC of 1997, as amended, amdid®e3.1.2 of RR No. 12-99 prescribe a
fifteen-day period from receipt of a PAN within whia taxpayer may respond thereto. Indubitablyritite

of the taxpayer to respond to a PAN is an imporpent of the due process requirement in the issiaha
deficiency tax assessment. In wantonly disregargat@ioner’s right to be heard with regard togtssitions

or arguments against the PAN, the BIR clearly vadapetitioner's right to due process. To be sure,
procedural due process is not satisfied with theenmissuance of a PANsans giving the taxpayer an
opportunity to respond thereto. (The Supreme Ccases ofCIR vs. Metro Sar Superama, Inc. [G.R. No.
185371, December 8, 2010] aRdipinas Shell Petroleum Corporation v. CIR [G.R. No. 172598, December
21, 2007, were cited).

In a number of cases, the Court has declared voidaasessment that fails to comply with the duegses
requirement (citingd. Brown Co., Inc. vs. CIR [CTA Case No. 6357, June 7, 200R{iratos Philippines, Inc.

vs. CIR[CTA Case No. 6980, October 4, 2010] anuanex Philippines Corporation vs. CIR [CTA Case No.
8331, November 28, 2013]). Considering the palpalitdation of petitioner’s right to procedural due
process, the FLD and the Assessment Notices datedady 7, 2011 issued in this case, being fatally
infirmed (sic), should be considered void and fattreason, their cancellation and withdrawal israrsted.

SVI Technologies, Inc. vs, Commissioner of Internal Revenue (CTA Case No. 8488 dated February 2,
2015)

For the taxable year 2006, petitioner first recdigePAN on December 18, 2009 to which it replieduigh
a letter dated January 6, 2010. The petitioner recdived a Final Notice Before Seizure (Final btion
March 12, 2012. On April 12, 2012, petitioner reregi a Warrant of Distraint and/or Levy (WDL) seekin
collection of alleged deficiency taxes stated i ffinal Notice. On May 11, 2012, petitioner fil¢sl Petition
for Review to the CTA.

Petitioner raised the issue that its tax liabilitgs not been established for failure of the BIRsgue a
FAN/FLD. The respondent CIR alleged that she daauigh registered mail a Formal Letter of Demandl an
Details of Discrepancies (FLD) which were receibgdhe Post Office on January 4, 2010 presumeave h
been received by the petitioner.

Ruling: In the absence of a valid service of the allege® Fb the petitioner and proof that it was duly
received by the latter or its duly authorized agtre subject deficiency assessments cannot bédeoed as
final, executory and demandable. Accordingly, th®Rnd the WDL are cancelled and set aside.

Based on the allegation of the petitioner thatidt mbt receive a FAN/FLD covering the alleged deficy
taxes, the burden to prove that said FAN/FLD wasied and received by the petitioner shifts to the
respondentBarcelon Roxas Securities vs. CIR [G.R. No. 157064, August 7, 2006]). The presumptid
regularity in the ordinary course of mail is mereigputable, and when the taxpayer-addressee démdes
receipt of the disputed assessment—delivered améd¢hrough registered mail-- issued by the redpah
against the taxpayer-addressee, the burden of [gaodw shifted to the respondent to present affel of
evidence to prove that the same was duly delivaretireceived by the taxpayer-addresstp]e of the
Philippines vs. Joseph Typingco [CTA EB Criminal Case No. 021, September 27, 20R#8spondent failed

to prove that the alleged FLD with attached Detafldiscrepancies dated January 4, 2010 were indeed
served and received by the petitioner or its duitherized agent. It is pertinent to note that exegistry
return receipts contain a proviso that “[a] registearticle must not be delivered to anyone bugitdressee,

or upon the addressee’s written order, in whicle ¢he authorized agent must write the addresse@'® ron
the proper space and then affix legibly his owmatgre below it.” Also, it is a rule that receidts



registered letters and return receipts do not ptoemselves; they must be properly authenticatedder to
serve as proof of receipt of the letters”.

The respondent’s right to assess for income taxT ¥Ad EWT has already prescribed. The 3-year pedod
assess has lapsed (i) as of April 15, 2010, favrime tax; (ii) as of January 25, 2010 for VAT basedthe
qguarterly VAT returns; and (iii) as of January 20,10, for EWT based on the last monthly return.

Farcon Marketing Corp. vs. Bureau of Internal Revenue (CTA Case No. 8367 dated February 3, 2015)

Petitioner (Farcon) received from the BIR reventficer a letter dated June 3, 2010 requesting ler t
submission of books of accounts and other accagiméioords necessary for examination in connectiiim w
a Tax Verification Note (TVN) issued against thditmmner. In a letter dated June 3, 2010, petitiameplied
that this is not possible because its books of wttsoand records were destroyed and damaged bgdgph
Ondoy andPepeng. After receiving a PAN from respondent BIR on Ma@&8, 2011, the petitioner, in a letter
dated April 15, 2011, requested for 30 days tometract its accounting records and to dispute otegt its
tax liability. On April 28, 2011, petitioner receig a FAN dated April 11, 2011. Petitioner protestes
FAN but the protest was denied.

The issue in this case is whether the deficiensgsmnent has valid factual basis in relation toBbst
Obtainable Rule in light of the destruction of theords of the petitioner.

Ruling: Section 6(B) of the NIRC as amended states twheh a report required by law as basis for the
assessment of any national internal revenue takrsttebe forthcoming within the time fixed by lawy rules

and regulations or when there is reason to beliexeany such report is false, incomplete or emasethe
Commissioner shall assess the proper tax on the dédence obtainable”. Section 2.3 of Revenue
Memorandum Circular No. 23-2000 (RMO No. 23-200@3oastates that “an assessment based on best
evidence obtainable is justified when any of theugds provided by law is clearly established, {13:the
report or records requested from the taxpayer aréonthcoming, i.e., the records are lost; xxx.”

While the law allows wide latitude to respondenté@sorting to the Best Evidence Obtainable Rulehsu
power is not without limitation. The best evidencbtainable does not include mere photocopies of
records/document<C(R vs. Hantex Trading Co., Inc. [G.R. No. 136975, March 31, 2005]. The assessment
must also be based on actual facts, citing the @iaSellector of Internal Revenue vs. Benipayo. In this case,

a perusal of the records shows that respondemdfad present before the Court any evidence which i
supposedly procured by resorting to the Best Evide@btainable Rule, as basis for the deficiency
assessment against petitioner.

Applying the rule laid down by the Supreme Courthe Hantex case, respondent could have determined
petitioner’s tax liability through estimation codsring the absence of the latter's accounting ds;orhich
were destroyed by the typhooBsdoy andPepeng. However, such estimation should be based on sefici
evidence. Thus, as aptly held by the Supreme Gauthe Hantex case citing the Benipayo case, the
presumption of correctness of an assessment, beingre presumption, cannot be made to rest on @noth
presumption. Since respondent failed to presentesigence which it used as basis or foundationtter
subject deficiency assessment, the Court finds thgpondent’s assessment is void for lack of merit.
Accordingly, the deficiency tax assessment as exiee by the FAN is cancelled and withdrawn.

Nickel Asia Corporation vs. Commissioner of Internal Revenue (CTA Case No. 8662 dated February 2,
2015)

The petitioner (Nickel Asia) was served a PAN fdteged deficiency VAT based principally on
management fees received from sale of servicebéopdtitioner to four BOI-registered mining firm$ish

is subject to zero-rated VAT under Section 4.109(5) of RR No. 16-2005. The last sentence/prowiso
such section states:



“xxx Provided, finally that sales of goods, prdps orservices made by a VAT-
registered supplier to a BOIl-registered manufactoreducer whose products are 100%
exported are considered as export sales. xxx”

It will be noted that Section 4.106.5(a)(5) of RR.NL6-2005 is captioned “Zero-Rated Sales of Gawds
Properties”.

After replying to the PAN, petitioner received fromaspondent an FLD with FAN which the petitioner
contested through a protest letter. Thereafteftigegr received a Final Decision on Disputed Asgant
(FDDA) from the respondent for alleged deficienc AV arising from the above management fees.
Considering that the protest letter of the petiioto the respondent were anchored on its entitiehoezero
percent (0%) rate on the sale of its services & 4hBOl-registered mining firms pursuant to Section
4.106.5(a)(5) of RR No. 16-2005, the respondenitgaén the FDDA that the inclusion oérvices’ in the
last-quoted sentence of Section 4.106.5(a)(5) of NRR 16-2005 was an error and thus cannot be given
effect; therefore, the petitioner is not entitlecthhe zero-percent (0%) VAT rate. The FDDA was sijby
OlIC-Assistant Commissioner Misajon.

Ruling: It is the Secretary of Finance who possessestrelate to issue rules and regulations implementing
the amended VAT provisions. At the time that OlGsidgant Commissioner Misajon issued the FDDA,
Section 4.106.5(a)(5) of RR No. 16-2005 clearlyluded “services” in the enumeration of items thag a
deemed to be “export sales” subject to zero per@h) rate, when sold by a VAT-registered suppiea
BOl-registered manufacturer/producer whose prodacts 100% exported. Whether the inclusion of the
“services” among “export sales” subject to zeracpat (0%) VAT was “erroneous” or not is a pointtidist
from the fact of inclusion.

OIC-Assistant Commissioner Misajon, thus, shouldehapplied that provision of RR No. 16-2005, indtea
of subjecting it to interpretation and twistingtd suit his opinion or belief. Secondly, he washwiit
authority to interpret tax laws. While it is trugat respondent CIR has clarified that “any refeectacsale of
services under the aforementioned section is eotmand unmistakably in conflict with the governiag,
specifically Section 108 of the Tax Code,” this ppancement was made only in her Memorandum, rather
than in a ruling, and has not at all changed tkedESection 4.106.5(a)(5) of RR No. 16-2005, wh@an
only be changed by the Secretary of Finance upeICtR’'s recommendation.

Accordingly, this Court cannot extend the presuoiptif correctness to an FDDA that openly deviates f
and refuses to apply a provision of a duly—issusdgemue regulation, especially where the officer® wh
issued the FDDA interpreted tax laws without autigoMoreover, it is settled that a taxpayer's aakie in
good faith on revenue rules and regulations cabegirejudiced by subsequent changes in the intetjme
thereof. It thus becomes manifest that the FDDAjextbof this case cannot lawfully and justly beeagiv
effect.

BSJ Fishing and Trading, Inc. vs. Hon. Napoleon Morales in his capacity as Commissioner of the
Bureau of Customs (BOC) (CTA Case No. 8026 dated February 3, 2015)

The subject cases were the result of respondent8&@rcise of his “visitorial power” granted puasi to
Section 2536 of the Tariff and Customs Code of Bdippines (TCCP). BOC officials conducted the
inspection/examination of 4 fishing vessels andtipeer BSJ's compound where smuggled petroleum
products were suspected to be stored. As petrofgoducts were found therein, respondent demanded th
presentation of evidence of payment of duties amdd on suspected foreign articles kept in stobageo
such evidence was presented. The OIC District Cwlieof the Port of Manila ordered the forfeiturfetioe
seized diesel fuel, which decision was affirmedhsyBOC Commissioner.



Ruling: BOC had basis to seize the diesel fuel and suljeot forfeiture proceedings. While petitioner
argued that the seized fuel were locally purchamed that the duties and taxes thereon were paéd, th
documents presented in court can only prove thétiggeer made diesel fuel purchases from Petron
Corporation within the period covered but doesprove that these fuel purchases are the same dissel
that were seized from the petitioner.

Sales invoices or the certification as to the saiesices alone are not sufficient evidence to proivat
indeed the seized diesel fuel were locally purcthasethat the purchases covered by these invoiegetha
same diesel fuel that were seized.

There is unlawful importation or smuggling if gooai® entered into the country without the propeiedu
and taxes having been paid. Considering that peétifailed to present evidence of payment of dugied
taxes on the seized diesel fuel, it follows thattipmer failed to establish the fact of its lawfatportation.
Under Section 2530 in relation to Section 3601haf TCCP, the seized diesel fuel including the JUssse
vehicles or any conveyances used for its trangbait be forfeited in favor of the Government.

BIR RULINGS
BIR Ruling No. 007-2015 dated January 20, 2015

The request for ruling did not comply with the regments of Revenue Memorandum Order No. 9-2014
(RMO 9-2014). More specifically, the letter-requesis not sworn to and executed under oath, does not
contain a list of submitted documents, does notainnhe affirmations required under Section 4 bf@R9-
2014, the accompanying documents submitted withdtier-request was not certified as true copyhef t
original document by the public officer or privgierson having custody of the original document doels

not contain a Special Power of Attorney or authadion in writing since the request was filed by a
representative of the taxpayer. Therefore, theasmjor ruling cannot be given due course.

BIR Ruling No. 009-2015 dated January 20, 2015 and BIR Ruling Nos. 011-2015, 012-2015, 013-2015, 014-
2015, and 015-2015 dated January 21, 2015

The requests in these rulings conform to similatual circumstances. A homeowner’s associationrselcal
housing loan under the Community Mortgage PrograMF), a financing assistance program of the Social
Housing Finance Corporation (SHFC), a subsidiarghef National Home Mortgage Finance Corporation
(NHMFC). On the issues raised for confirmation piarg to RA No. 7279 otherwise known as the “Urban
Development and Housing Act of 1992”, the BIR confd that:

(1) The landowners who sold their properties fee in a socialized housing project are exempt ftioen
payment of capital gains tax. Upon issuance ofrttieg and upon registration of the document oésal
lien on the Certificates of Title of the land toibsued in the name of the Homeowners’ Associalail be
annotated by the Register of Deeds having jurigdicbver the properties, to the effect that thed sai
properties shall be used for socialized housingymmt to RA No. 7279.

(2) The landowner shall be liable to pay DST on deeuments conveying the properties imposed under
Section 196 of the 1997 Tax Code based on the @eraion contracted to be paid for such realtytofair
market value determined in accordance with Se@&{&) of the said Code, whichever is higher.

(3) The sale of the real properties utilized fordcost and socialized housing as defined by RA TRY.9
shall be exempt from VAT.

(4) This ruling is not intended and shall not bastoued as giving authority to the concerned Repist

Deeds to effect transfer of the land titles in tteeme of the buyer without the necessary certificHte
authority to register issued by the BIR. This rglshall be presented to the RDO concerned foratterlto
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issue the Certificate Authorizing Authority (CAR)he CAR shall only be issued after the submissiah®
requirements provided under RMO No. 15-2003.

BIR Ruling No. 017-2015 dated January 23, 2015

This ruling is issued upon the request of Outreldelper Foundation, Inc. (the “Foundation”). Undes i
Articles of Incorporation, the Foundation’s purpes@e to (1) establish, operate, maintain, manage a
subsidize churches, charitable institutions or paots; (2) furnish financial assistance to pastors,
missionaries and church workers, (3) propagatedisgkminate the Christian faith, teachings, precapt
ethics in accordance with its rules, usages anigfbe(4) promote goodwill and understanding amiag
members as well as with other denominations, cgagiens or organizations established for similar
purposes, and (5) and generally to carry out maligji charitable, humanitarian and other eleemogynar
activities for the promotion of the welfare of iteembers as well as the community in general andanot
any profit, gain or income of this corporation.

In connection with the request by the Foundatiantlie issuance of a certificate of exemption a®@-
stock, non-profit corporation under Section 30h&f 1997 Tax Code, the BIR ruled as follows:

(1) The Foundation is a corporation contemplatedeuisection 30(E) of the Tax Code of 1997. It isregt
from the payment of income tax received by it ashsorganization, provided that no part of its inebme

or asset shall belong to, or inure to the bendfiatroy member, organizer, officer or any specificspe.
However, it is subject to the corresponding interagenue taxes imposed under the Tax Code of ©89%
income from any of its properties, real or perspoalany activity conducted for profit regardledstioe
disposition thereof, which income should be retdrdier taxation. For instance, interest income from
currency bank deposits and yield or any other nagdbenefits from deposit substitute instrumentd an
from trust funds and similar arrangements and twglderived from sources within the Philippines ar
subject to 20% final withholding tax.

(2) The Foundation shall be constituted as withingléagent of the government if it acts as an engieynd
its employees receive compensation income subjeaiithholding tax, or if it makes income payments t
individuals or corporations subject to the expand#&hholding tax.

(3) If the Foundation will be engaged in the salegoods or services in the course of business fiursu
including transactions incidental thereto, in gahdt shall be liable for VAT. The Foundation’'srphase of
goods or services and importation of goods shadiuiigect to the 12% VAT.

(4) Revenue from any membership fees, special stssers or contributions from members and donations,
not being derived from sale of goods made in thersm of business but rather in connection with its
operation for the promotion of social welfare, xempt from the 12% VAT.

(5) Donations to the Foundation are exempt frompngment of donor’s tax pursuant to Section 1013A)
of the Tax Code of 1997 subject to the conditioat thot more than 30% of said gift shall be used for
administrative purposes.

For purposes of full deductibility from taxable lmess income of donations extended to the Founualo

its donors, the Foundation must be accredited thighPhilippine Council for NGO Certification (PNCN)
which has been designated by the Secretary of Eéan the Accrediting Entity pursuant to Memorandum
of Agreement dated January 29, 1998 executed bybatdeen the Secretary of Finance and PNCN'’s
Interim Chairman.

(6) The Foundation is required to file on or beftiie 18" day of the # month following the end of its

accounting period a Profit and Loss Statement aaddri@e Sheet with the Annual Information Returnexnd
oath, stating its gross income and expenses irctulueing the preceding period and a certificatenshg
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that there has not been any change in its By-Lawtcles of Incorporation, manner of operation and
activities as well as sources and disposition cbime. The books of accounts and other pertinenrdsaf
the Foundation shall be subject to examinationhgyRIR for the purpose of ascertaining compliandh w
the conditions under which it has been granteeamptions.

(7) The Foundation is subject to the payment ofdahaual registration fee of P500 as prescribed munde
Section 226 (B) of the Tax Code of 1997. It is alsguired under Section 6 (C) of the Tax Code lati@n

to Section 237 of the same code to issue dulytergid receipts or sales or commercial invoiceg&mh sale

or transfer of merchandise or for services rendereidh are not directly related to the activities Which

the Foundation is registered.

(8) A copy of this letter of exemption shall beaatied to the Annual Information Return.

(9) The tax exemption ruling shall be valid foreripd of three (3) years from the date of issuesmbkooner
revoked or cancelled. The tax ruling may be renewpdn filing of a subsequent Application for Tax
Exemption/Revalidation provided under RMO No. 2Q-20Failure to renew the tax exemption ruling shall
be deemed revocation thereof upon the expiratiaimef3-year period. The new tax exemption rulinglish
be valid for another period of 3 years unless soonaked or cancelled.

BIR ISSUANCES
Revenue Memorandum Circular No. 6-2015 (January 22, 2015)

RMC No. 602015 publishes the full text of Execut®@eder No. 173 entitled “Reduction and Condonatibn
Real Property Taxes and Interest/Penalties Assesseitie Power Generation Facilities of Independent
Power Producers under Build-Operate-Transfer Cotgrawvith Government Owned or Controlled
Corporations (GOCCs).”

Revenue Memorandum Circular No. 4-2015 (January 13, 2015)

RMC No. 4-2015 publishes the full text of Departm@nder (DO) No. 107-2014 issued by the Department
of Finance entitled “Rules on Accreditation witle Bureau of Customs for PEZA Locators”.

All locators of the Philippines Export Zone AuthgriPEZA) Special Economic Zones throughout the
Philippines registered with the PEZA are exemptedfthe requirements of DO No. 12-2014, as amended
by DO No. 18-2014, and shall be eligible for acitegbn as importer with the Bureau of Customs-Aato
Management Office (BOC-AMO). For this purpose, B&@y request a certified list of registered locators
from PEZA.

The Bureau of Customs (BOC) may still require thkmsission of documents and information about PEZA
locators prior to granting accreditation, withou¢jpdice to sanctions and penalties that may appiguant

to the Tariff and Customs Code of the Philippin@sféilure to comply with documentary requiremeints
relation to importation.
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